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Significant Federal Cultural Resources Laws

• National Historic Preservation Act of 1966 
-Sections 101, 106, 110, 111

• Department of Transportation Act [Section 4(f)]

• National Environmental Policy Act (NEPA) 

A h l i l d Hi i P i A• Archaeological and Historic Preservation Act
• Archaeological Resources Protection Act

• American Indian Religious Freedom Act

• Native American Graves Protection and Repatriation Act.



State of Maine Historic Preservation RegulationsState of Maine Historic Preservation Regulations

• Maine DEP Site Location of Development Law

• Maine DEP Natural Resources Protection Act (MHPC review is only 
triggered by concurrent federal US Army Corps of Engineers’ permit)

• Maine Land Use Regulation Commission

A h l i l Si P i M i ’ A i i i L (Ti l 27 MRSA• Archaeological Site Protection – Maine’s Antiquities Law (Title 27 MRSA 
Chapter 13 Section 371-378)

St t l ti di b i l d t i• State regulations regarding burials and cemeteries

• Other Maine DEP regulations – e.g. hydropower licensing etc.



Local Historic Preservation Laws

• The only comprehensive protection for historic properties is legislation at 
the local level.

• Maine’s Home Rule

• Local zoning or land use ordinances (sometimes incorporate a request for 
project review from MHPC)

• Local historic preservation ordinances

• Local demolition delay ordinances



CLG Eligibility Criteria: Five broad standards

Pursuant to the  National Historic Preservation Act [16 U.S.C. 470a(c)], 
CLG communities must:

1) enforce legislation for the designation & protection of historic properties

2) establish an adequate & qualified historic preservation review 
commissioncommission

3) maintain a system for survey & inventory of historic properties

4) provide for adequate public participation in the local historic 
preservation program, including the process for evaluating properties for 
nomination to the National Register of Historic Places, which must include 
public participationpublic participation.

5) satisfactorily perform responsibilities delegated under the National 
Historic Preservation Act



Commission Basics

•Be familiar with your ordinance.

Commission Basics

y

•Know your authority and your limits.

•Establish written procedures and bylaws.

•Develop a Commission Work Plan.

•Participate in available training.

•Assist and train new Commission members•Assist and train new Commission members.

•Develop a Commission budget.



Create Annual Work Plan

• Educate the public about the HPC and the benefits of historic 
preservation to the community. p y

• Educate the public about preservation topics and issues such as the 
evaluation of properties for historic significance, and incentive 
programs for rehabilitationprograms for rehabilitation. 

• Initiate surveys of the community to identify significant historic 
properties and potential districts. p p p

• Determine the criteria and procedures to be used for designation of 
local landmarks and districts, and set priorities for designation. 

• Create design guidelines.

• Develop an awards program to recognize and honor local historic• Develop an awards program to recognize and honor local historic 
preservation efforts.



Operating an Effective Commission

•Staff and Lack of Staff Issues

•Conducting Successful Meetings

•Designating Historic Districts

•Defending Your Decisions

•Enforcing Your Decisions•Enforcing Your Decisions



St ff IStaff Issues 

•What does your budget allow? At a minimum the commission will y g
probably need clerical assistance.

•Shared staff with other departments is a viable option.

•Have one staff person with design and/or historic preservation training if 
possible.

•Hire additional temporary staff for long-term, labor-intensive projects. 

•Utilize volunteers or consultants for preservation projects•Utilize volunteers or consultants for preservation projects.



How to Conduct a Successful MeetingHow to Conduct a Successful Meeting
Prior to the Meeting: 

• Be prepared –know your ordinance, applicable laws, and familiarize 
yourself with the properties under reviewy p p

• Set an agenda and distribute it and any relative background materials 
in advance.in advance.

• Prepare the setting –arrange setting, procure necessary equipment, etc. 



How to Conduct a Successful MeetingHow to Conduct a Successful Meeting
During the Meeting: 

• Set the tone –begin on time and conduct the meeting in a businesslike 
manner.

• Ensure all participants have an opportunity to be heard.

• Thoroughly discuss items and ask questions to clarify issues.

• Try to reach a consensus prior to taking a vote.

• Clearly state decision and rationale used.

• At close of the meeting, summarize actions taken and thank 
participants.











How to Conduct a Successful MeetingHow to Conduct a Successful Meeting
After the Meeting: 

• Produce detailed minutes and make them available to the public in a 
timely fashion.y

• Follow up on any necessary action.

• Keep the public informed.

• Critique the Commission’s performance



Designating Historic PropertiesDesignating Historic Properties

• Have set procedures for nominating properties and established criteria 
for judging nominations. 

• Launch an educational and advocacy campaign early to gain support. 

• Justify districts based on ordinance criteria. 

• The nomination process must be open to the public• The nomination process must be open to the public. 



Defending Your Decisions

• Adhere to set policies and procedures, including regulations regarding 
public notice.

B i ti l b d i i id t d• Be impartial –base decisions on evidence presented. 

• Be consistent in your decision making and base decisions on 
established guidelines.established guidelines. 

• Explain decisions and the rationale behind them. Note the standards 
that apply. 

• Keep good records. 



How to Enforce Your Decisions

• Clearly state the consequences of noncompliance or violations withinClearly state the consequences of noncompliance or violations within 
the local preservation ordinance and design guidelines.

•
• Maintain a good working relationship with your Code Enforcement• Maintain a good working relationship with your Code Enforcement 

Officer.

I k d• Issue a stop work order.

• Apply penalties and fines. 



The following are excerpts from:

Procedural Due ProcessProcedural Due Process 
in Plain English

A Guide for Preservation 
Commissions

by Bradford J. White and
Paul W. Edmondson

Published by the National Trust for Historic Preservation 
with funding assistance from the National Park Service



D fi i iDefinition:

The term “Procedural Due Process” is short-hand for a 
f l l d i l i i l d i d f hset of legal and practical principles, derived from the 

Constitution, court decisions, and state and local 
statutory provisions, intended to ensure that government y p , g

agencies at all levels act fairly in making decisions
affecting the interests of individual citizens.

Source:  Procedural Due Process in Plain English



In the preservation context...

Procedural due process includes:

• the need for notice of a commission action
• the need for and type of hearing required, and

th d f f i d i f d d i i• the procedures necessary for fair and informed decision 
making.

Source:  Procedural Due Process in Plain English



Procedural Due Process:  An Overview

• Understand baseline procedural requirements

• Establish your own rules of procedure that meet the 
statutory baseline and go beyond as necessary to providestatutory baseline and go beyond as necessary to provide 
additional detail to satisfy constitutional and fairness 
requirements (work with your municipal attorney)

Source:  Procedural Due Process in Plain English



Procedural Due Process:  An Overview

• Property owners, neighbors, and 
interested members of the general public 

must be provided a reasonablemust be provided a reasonable 
opportunity to the heard on any matter 

considered by a preservation commission 
that affects their interests.

• Reasonable notice must be provided
(in some variety): mailed, published 

and/or posted

Source:  Procedural Due Process in Plain English



Procedural Due Process:  An Overview

• Public hearing/meeting should be 
held prior to a commission action.p

• Exception: Interim controls
(temporary restrictions pending final 

ti )action)

Source:  Procedural Due Process in Plain English



Procedural Due Process:  An Overview

• Public hearings must be carried out in a business-
like manner, but need not have the formality of a 
trial-like hearing.  Should be open to the public. 

Reasonable time limits may be used (apply even-
handedly to all parties.) 

Source:  Procedural Due Process in Plain English



Procedural Due Process:  An Overview

• Commission’s decision should adequately explain the 
basis of the decision, with specific reference to 
information in the record and the relevant standards 
and criteria included in the preservation ordinance.

Source:  Procedural Due Process in Plain English



Procedural Due Process:  An Overview

• Record actions through written minutes; advisable also 
to maintain an audio or video recording which can be 
transcribed.

Source:  Procedural Due Process in Plain English



Procedural Due Process:  An Overview
• The tenets of procedural due process• The tenets of procedural due process 

require decision making by a fair and 
unbiased tribunal. 

• Commission members should avoid 
even the perception of bias or 
prejudgment in their conductprejudgment in their conduct, 

particularly by avoiding extraneous 
commentary during - or outside of -

commission meetings.

Source:  Procedural Due Process in Plain Englishg



Procedural Due Process:  An Overview

• Avoid conflicts of interest, or even the 
appearance of a conflict, due to a personal, 
financial, or professional interest in the 
subject matter of a proceeding.

• Ex parte contacts (private communications 
between an interested party and a 
commission on an issue before the 
commission) should be prohibited.

• Source:  Procedural Due Process in Plain English



Procedural Due Process:  An Overview

• Public hearing/meeting should be held prior to a commission 
action. Interim controls is one exception (i.e., temporary p ( , p y
restrictions pending final action)

• Public hearings must be carried out in a business-like manner, 
but need not have the formality of a trial-like hearing. 

Source:  Procedural Due Process in Plain English



10 Practical Tips
1.  Create and follow your own Rules of Procedure

2 T f i l d i i ll2.  Treat every person fairly and impartially

3 Always maintain control and decorum3.  Always maintain control and decorum

Source:  Procedural Due Process in Plain English



10 Practical Tips

4.     Do not delay or compromise decision 
making unnecessarily

5. Remember Mrs. McGillicuddy                  
(the unknown public)(the unknown public)

6.     Avoid surprises

Source:  Procedural Due Process in Plain English



10 Practical Tips

7.  Record, record, record 

8.  Listen to your legal counsel

9.  Explain your decisions

ll i i10.  Follow your criteria

Source:  Procedural Due Process in Plain English













Seeking Legal AdviceSeeking Legal Advice



Panelists:
Describe your experience 

on your local
historic preservation 

commissioncommission…


